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A request for continued examination under 37 CFR 1.114, including 
the fee set forth in 37 CFR 117(e), was filed in this application after final 
rejection. Since this application is eligible for continued examination under 
37 CFR 1.114, and the fee set forth in 37 CFR 1.17(e) has been timely 

* 

paid, the finality of the previous Office action has been withdrawn pursuant 
to 37 CFR 1.114. Applicant's submission filed on July 16, 2007 has been 
entered. 

The following is a quotation of 35 U.S.C. 103(a) which forms the 
basis for all obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1,4, 7-8, 14-17 and 20 are rejected under 35 U.S.C. 103(a) 
as being unpatentable over Powers (4,889,739). 

Powers discloses commercial feed juices having a more hand- 
squeezed character. The feed juices are disclosed at column 7; lines 2-19 
to have a sinking pulp value of 8% or less. The Brix content of the juice of 
example 1 is 1 3.7. At column 43 the concept of adding water to orange 
juice is shown for orange juice concentrates. Claim 1 appears to differ from 
Powers in the use of a diluent to lower the Brix level to about 9 degrees 
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Brix. At column 4, line 65 the original sinking pulp values are disclose to be 
at least about 10%. Thus for the overall disclosure of Powers, it is obvious 
that some of the sinking pulp is removed when providing a standard single 
strength orange juice. Although orange juice is typically not diluted to 
levels under that found in single strength orange juice, it would have been 
obvious to dilute it more to extend the orange juice to provide more orange 
drink. Because sinking pulp is a very important ingredient in providing 
"hand-squeezed character" to orange juice, it would have been obvious to 
fortify the diluted beverage of Powers to provide a better orange juice flavor 
to the product. The additional orange flavor ingredients are well known 
additives for orange juice as disclosed in Example 1 . It is appreciated that 
the method by which the sinking pulp is made is not made but process 
limitations do not carry any weight in product claims. It is also appreciated 
that a reduction in sugar content is not mentioned but one of ordinary skill 
in the art would expect the sugar content of orange juice or grapefruit juice 
to go down when the juice is diluted to a drink. It is appreciated the 
sensory and texture attributes "comparable to whole citrus juice" is not 
mentioned but these attributes are uncharacterized and do not alone 
constitute unobviousness. 
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Applicant argues that examiner's position is improper because 
orange juice is "typically not diluted." This argument has been considered 
but is not persuasive. There is no technical reason why the juice of Powers 
cannot be diluted. The fact that it is not conventionally done in Powers is 
not seen to constitute unobviousness. Orange juice has a standard of 
identity, which sets forth a particular Brix level for single strength orange 
juice. But one of ordinary skill in the art may dilute the orange juice to any 
extent as long as he modifies the packaging label for the orange juice to 
state that it is an orange drink. Dilution of orange juice is a well-known 
expedient. Even the ordinary consumer is familiar with diluting purchased 
frozen concentrated orange juice to obtain single strength orange juice. 
Water is a well-known diluent for orange juice. Applicant argues that 
dilution of orange juice would lower the sinking pulp to a level below that of 
the claims. This has been considered but is not persuasive. Claim 1 

» 

merely calls for 3% sinking pulp. No unobvious result is seen from the 
recitation of particular amount of sinking pulp that is set forth in the claims. 
Applicant urges caloric reduction but one of ordinary skill in the food art 
would recognize that water has less calories than sugar and that the Brix 
level of a liquid is a measure of its sugar content. 
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Claims 1-4, 7-8 and 14-17 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Ojima et al (7,029,71 7) in view of Powers 
(4,889739). 

Ojima discloses an orange juice drink containing sucralose at 
example 30. The claims appear to differ from Ojima is the recitation of the 
Brix level of the diluted juice drink and the extent of sinking pulp in the 
juice. Powers teaches orange juice with the claimed sinking pulp level, that 
has a more hand-squeezed character. The feed juices are disclosed at 
column 7, lines 2-19 to have a sinking pulp value of 8% or less. The Brix 
content of the juice of example 1 is 13.7. At column 43 the concept of 
adding water to orange juice is shown for orange juice concentrates. Thus 
for the overall disclosure of Ojima, it would have been obvious to use more 
of the juice of Powers in the beverage of Ojima to provide a lower calorie 

.j 

juice with a hand squeezed flavor. It is appreciated that the reduction of 
sugar is not mentioned but the extent of sugar reduction would have been 
dependent upon the starting concentration of the orange juice and the 
extent of water added to the juice. The preparation method of claim 7 is a 
process limitation, carrying no weight in product claims. 
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Applicant argues that Ojima does not show an orange juice drink at 
example 30. Example 50 shows an orange juice drink with sucrose. 
Applicant urges that Ojima does not show the orange juice of the claims. 
This has been considered but is not persuasive because Power is relied 
upon to show the components of orange juice. Applicant argues that 
Powers does not disclose the required Brix level and diluent. This 
argument has been considered but is not persuasive for the reasons 
argued above with respect to the Powers rejection. 

Claims 1, 3-20 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Kupper (4,690,827) in view of Powers ((4,889,739). 

Kupper discloses fruit juice with artificial sweetener. At column 1 , line 
15 the extent of dilution of the juice is disclosed. At column 1 , lines 49-50 
both orange and grapefruit juice is disclosed. The concept of adding juice 
pulp is discussed at column 2, lines 28-48. Homogenizing orange juice 
and pulp together is disclosed at example 1, lines 65-68. The claims 
appear to differ from Kupper in the recitation of the use of sinking pulp as 
the selected pulp. Powers teaches that citrus juice has an established brix 
level and sinking pulp level in single strength citrus juice. It would have 
been obvious to include the sinking pulp of Powers in the beverage of 
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Kupper to optimize the hand squeezed flavor of the beverage. It is 
appreciated that fortification with calcium and tocopherol is not mentioned 
but orange juice and orange drink are excellent vehicles for food 
fortification. It would have been obvious to supplement the beverage of 
Kupper with nutrients to enhance the nutritional quality of the beverage. 
The release of the pectin in claim 13 is a process limitation, carrying no 
weight in product claims. 

Applicant argues that one would not expect to dilute the beverage of 
Powers because of the alterations in the physical characteristics of the 
beverage. Dilution of orange juice is a well-known expedient. Even the 
ordinary consumer is familiar with diluting purchased orange juice. Water 
is a well-known diluent for orange juice. Applicant argues the taste and 
texture of the product but no unexpected difference is seen between the 
taste and texture of the claimed product and that of the referenced product. 

No claim is allowed. 

This is a continued examination of applicant's earlier Application No. 
10/661,179. All claims are drawn to the same invention claimed in the 
earlier application and could have been finally rejected on the grounds and 
art of record in the next Office action if they had been entered in the earlier 
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application. Accordingly, THIS ACTION IS MADE FINAL even though it is 
a first action in this case. See MPEP § 706.07(b). Applicant is reminded of 
the extension of time policy as set forth in 37 CFR 1 . 1 36(a). 

A shortened statutory period for reply to this final action is set to 
expire THREE MONTHS from the mailing date of this action. In the event a 
first reply is filed within TWO MONTHS of the mailing date of this final 
action and the advisory action is not mailed until after the end of the 
THREE-MONTH shortened statutory period, then the shortened statutory 
period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the 
mailing date of the advisory action. In no, however, event will the statutory 
period for reply expire later than SIX MONTHS from the mailing date of this 
final action. 

Any inquiry concerning this communication or earlier communications 
from the examiner should be directed to Carolyn A Paden whose telephone 
number is (571) 272-1403. The examiner can normally be reached on 
Monday to Friday from 7 am to 3:30 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Keith Hendricks, can be reached on (571) 272-1401 
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or by dialing 571 -272-1 700. The fax phone number for the organization 
where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained 
from the Patent Application Information Retrieval (PAIR) system. Status 
information for published applications may be obtained from either Private 
PAIR or Public PAIR. Status information for unpublished applications is 

* * 

available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on 
access to the Private PAIR system, contact the Electronic Business Center 
(EBC) at 866-21 7-91 97 (toll-free). 
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